OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN -

GROVER SELLERS
ATYORNEY GENERAL
. * } i

‘.

. Hoporable R. C,. Neaves
County Auditor,. Grayson County

Sherman, Texas - A

Dear Sir: ' 0pinion No. '
o - Re:; Fees t ledqted by .
the C

Your letter of

, s 1944, requesting the -
opinion of tiis department on %

stions stated therein, is,

h1d the County Clerk be liadle to the

p Salary Fund for the fees as provided
tering oaths required under the above
davits, whon said affidavits were taken’
Clerk or Deputy County Clerk, and no

-

"3, What would be tha statuB of notary fees
colleocted by a person rfor admlnistering oaths under
Arfidavit A or, Affidavit B, in regard to unregis-.

. -tered births, when such -person is a duly appointed
-potary public ahd at the same time is holding the
,‘position or rull time deputy county olerk?“ S

: : : L ' _AFFROVED BY THE ATTORNEY GENENAL OR FIRET ARSISTAN
NG COMMUNICATION 1§ 7O BE CONSTRUED AS A DEFARTMENTAL OFIMION WUNLESS ( ‘ e AT BENERAL O
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When an application is made to rile en unregis-
531‘30. 011"511 unuer Fﬂe pI.'DVLblUnB U.L nu.w d-l.h. A&'UJ.GJH ‘t“.lll,
" Vernon's Annotated Civil Statutes, a fee of One Dollar ($1.00)
shall be collected by the probdate court, fifty cents of which
. shall be retained by the court, and rirty cents of which shall .
" be retained by the clerk of the County Court for recording said
birth or death certificate. The roregoing statute makes no
provision for compensating the County Clerk for administering
the oath for elther of the affidavits mentioned in your inquiry,
However, Article 3930, Vernon's Annotated Civil Statutes, pro-
vides, in part:

"Clerks of the County Court shall receive
the rollowing fees: -

wk ¥ ¥

"Administering oath with certificate .

B.D.d 8EBl ccetct0ccerssserresessssscsttscsnsts 225

wE ¥ *n

Section 5 of Article 3912e, Vernon's Annotated Civil
Statutes, provides:

®I+ shall be the duty of all officers to

- c¢harge and collect in the manner aut horized by law
all fees and commissions which are permitted by
law to be assessed and collected for all officlial
service performed by them. 4is and when such fees
are collected they shall be deposited in the Officers!
Salary Fund, or funds provided in this aAct. In event
the Commlssioners' Court finds that the fallure to
collect any fee or commnission was due to neglect on
the part of the officer oharged with the responsidbility
of collecting same, the anount of such fee or commis~
sion shall be deducted from fhe salary of such officer.
Before any such deduction 1s made, the Commissioners'
Court shall furnish such officer with an itemized
statement of the uncollected fees with which his
account is to be chrrged, and shall notify such of-
ficer of the time and place for a hearing on same,
to determine whether such officer was guilty of
negligence, which time for hearing shall bs at least
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-ten days subsequent to the date of notice. Un-
less an officer is charged by law with the re- o
sponsibility of collecting fees, the Commlssioners! .
Court shall not in any event make any deductions
from the authorized salary of such officer."

In view of the foregolng statutes, you are re=
spectfully advised that the County Clerk or Deputy County
Clerk administering the oath, under "Affidavit 'A,™ or "Affidavit
B" is legally authorized to charge a fee of twenty-five cents
for eaoh affidavit and under Section 5 of iArticle 3912e, supra,
it is the duty of such County Clerk or Deputy County Clerk to
collect such fee and deposit the same in the Orricers' Salary
Fund or the County.

In ansver to your second-question, you are advised
. that it is our opinion that the County Clerk would be liable to
- the County for the fee or commission he failed to ocollect due to

neglect on the part of said officer who is charged with the re-
sponsibility of collecting the samp, and that such fee could be
withheld from hils salary as authorized by Section 5, Article
3912e, supra, provided that such officer due to neglect failed
to collect said fee or commission and the required notice was
given him according to said Section 5 of Article 3912e, supra.

With reference to your third question, you are
respoctfully advised that this department has repeatedly held
that the offices of Dputy County Clerk and Notary Public are
incompatible. Therefors, one could not serve as deputy county
clerk and notary publlie at the same time. Therefore, you are
respectfully advised that the Deputy County Clerk mentioned 1in
your iaoquiry cannot be a notary public during the time he is a
Deputy County Clerk, and would not be authorized to act as a
notary public or collect any fees whatsoever when and if at-
tempting to act as & notary public when in fact such person -
is a Deputy County Clerk,

Yours very truly

ATTURNEY GENERAL OF TEXAS

WMM

M _ : Ardell Williams
ATTORVEY GEVERAL OF TEYAS Assistant
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